
KEVIN P. KERR, ESQ. 
 

546 EAST BROADWAY                   PHONE:  (617) 269-3329 
SOUTH BOSTON, MA  02127            FAX:  (617) 268-0040 
 
By Fax (508) 693-7894 
 
June 11, 2007 
 
Mr. Paul Foley, DRI Analyst/Planner 
PO Box 1447 
33 New York Avenue 
Oak Bluffs, MA 02557 
 
Re: DRI Plan #604, ANR Plan, 44 North Water Street/30 Simpson’s Lane (the 
“Property”)  
 
Dear Mr. Foley: 
 
 For reasons we have discussed, including the belated manner in which the ANR 
Plan was referred (three months after the fact, such referral being a factor in the loss of 
a sale of the Property),  44 North Water Street Realty Trust and Seaport Development, 
LLC  have requested a quick decision from the MVC, including waiver of the post public 
hearing LUPC.  It is therefore necessary to focus on the appropriate details of a final 
written decision of the MVC. 
 

In terms of the eventual decision of the MVC, the following is workable and 
reasonable: 

 
1.  Any decision of the MVC on this DRI application should specifically recognize 

and state that such decision is subject to and contingent upon an actual division of the 
Property taking place by the conveyance out of lots pursuant to the Plan.  The Property 
is for sale.  For example, one buyer may yet come in and buy the whole Property for 
one project, or may want to propose a totally different ANR Plan with different lots.  In 
either event the ANR Plan before the MVC would become irrelevant, never be used and 
be of no force and effect.  This is a common fate of ANR Plans.  Until lots as shown on 
the ANR Plan are actually sold and conveyed out in reference to the Plan the Property 
is not actually divided and should not be a DRI.   

 
2.  Submittal of new ANR Plans to the Town Planning Board for endorsement for 

purposes such as moving lot lines which do not change the number of lots on the 
Property (7) or create any lots under 5000 square feet should not require referral to the 
MVC, or any further action by the MVC.   

 
3.  As the staff report indicates, single family homes would generate a small 

fraction of the traffic trips, peak and non-peak, generated by the current 



hotel/bar/restaurant legal use of the Property.  Any MVC decision should specify that 
building permits and other state, county or municipal approvals sought for use of, and 
construction thereon, of any of the seven lots for a single family dwelling house, 
including any legal accessory use, or more than one lot for a single family dwelling 
house, including any legal accessory use, does not require referral back to the MVC, or 
any further action by the MVC. 

 
4.  The Property has been an inn/lodging house with substantial buildings 

thereon for many decades, holding a license for 54 rooms.  About 4500 square feet of 
building space on the North Water Street end of the Property has contained a bar and 
restaurant.  Accordingly, any use and/or construction (a) on Lots 4, 5, 6 and 7 for the 
purpose of a restaurant, bar, inn or lodging house, or (b) on Lots 1, 2, and 3 for the 
purpose of an inn or lodging house, should not require referral to the MVC, or any 
further action by the MVC.  Any other residential, retail, office or other use of the 
Property should be subject to the provisions of the DRI Standards and Criteria.  

 
5.  The previous demolition of buildings on the Property was done pursuant to a 

building permit, with all required Town approvals, and to general public acclaim, 
including at a public hearing.  The MVC should ratify and approve such demolition and 
the subsequent landscaping.   

 
We have also discussed proposed offers of mitigating measures that are 

commonly part of your DRI process.  Again, the after the fact way in which this matter 
came to the MVC, after demolition and ANR Plan endorsement, affects such offers.  
The applicant should get credit, as if an offer, for both the professional landscaping that 
has been done to the Property and the owner’s donation of 20 rooms of furniture, 
fixtures and appliances to the Boys and Girls Club.  Both such items would have been 
offers by the applicant if this DRI matter had come up in the ordinary course before 
demolition and/or endorsement of the ANR Plan.  

 
I attach a proposed written decision incorporating the above points.  Thank you 

for your consideration of this matter.  I will call you to follow-up. 
 
Yours very truly, 
 
 
Kevin P. Kerr         

          


