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October 12, 2016

Michael deBettencourt, Chair
Oak Bluffs Water District
96 Vineyard Avenue
PO Box 1297
Oak Bluffs, MA 02557
Re: Applicability of Article 97’s Legislative Approval Requirement to Proposed Solar Array

Dear Chairman deBettencourt:
After a review of documents describing the title to the land in question, as well as the intended
use of the property, and reviewing applicable laws and case decisions, it is my opinion that the
Oak Bluffs Water District (the “District”) is NOT required by Article 97 of the Amendments to
the Massachusetts Constitution to secure approval of the Massachusetts legislature before
installing a solar array on Oak Bluffs Assessor’s Map Parcel 54-1 at 4 Alwardt Way or the
adjacent 10 acre parcel.
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First, let me explain my reasoning in plain English:
There are two primary tests in determining whether legislative approval is required by Article 97
when a change of use or disposition of an environmentally sensitive or otherwise protected
property is involved. The first requires a determination that the land was taken or acquired with
certain specific environmental or other specified restrictions on its use. If so, the second issue is
whether the property is being disposed of or whether any proposed new use is incompatible with
use of the property for its primary or intended purposes.
Test #1:
Although the Order of Taking (Attachment A) for Parcel 54-1 cites in one of the “Whereas”
clauses “the protection of the town water supply and the establishment of a well,” the actual
taking language does not make explicit reference to any such limited use. It simply states
that, “… said land is placed within the exclusive control and use of the Oak Bluffs Board of
Water Commissioners,” and the deed from the Oak Bluffs Board of Selectmen conveying the
land in question to the Oak Bluffs Water Commissioners likewise has no such explicit
restrictions. (Attachment B)
Conclusion: Title to the land does not contain the requisite restriction language, and thus
the parcel in question does not satisfy the first of the two Article 97 tests. Please refer to
the full discussion below in -Section entitled “Test #1 –Was the land “taken” or
“designated” for Article 97 purposes.
Test #2:
Legislative approval is only required if the property is being “disposed” of or if the proposed
new use is incompatible with the primary intended purpose for which the property was taken
by eminent domain.


The installation of the solar array does not require the District to abandon or
discontinue using any of the wells on the Parcel 54-1 property. Since the three wells
on the site will continue to operate, and the purpose of the solar panels is to help the
District help lower its electric bills, the bulk of which result from the operation of
those three wells, there is no conflicting or “inconsistent” use of the property. Further,
the installation of the solar array does not amount to a “disposition” of the property so
as to trigger Article 97 approval



While some have speculated as to whether the cutting of trees might conflict with the
site’s primary use, this is not the case. The tree clearing and trimming required to
install the solar project will not result in any negative effects to the public drinking
water supply. If the latter were not the case, the Massachusetts Department of
Environmental Protection (DEP) would not have provided approval of the Site Plan
as it did by decision dated August 4, 2016. (Attachment C), underscores
Conclusion: Even if one were to assume that Article 97 applies under Test 1, since the
property is not being disposed of, and the installation of a solar array is not
incompatible with use of the property for its primary or intended purposes, a vote of
the legislature is NOT required.
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Who decides if Article 97 applies?
There is no application or permitting process involved in determining if Article 97 applies. DEP
recommends that parties such as the District seek an opinion from their legal counsel and rely on
the same in deciding whether to seek permission from the Massachusetts legislature for a
possible change in use of land taken or otherwise restricted for purposes listed in Article 97,
which is what you have done in this case.
If a group of “ten taxpayers” were to bring suit in Superior Court, this would ultimately, after
several years in most cases, determine whether the approval of the Massachusetts legislature was
required. Any such suit before the District which secured all necessary permits would likely be
ruled premature and dismissed. There has never been a reported case where any municipal or
other permitting agency conditioned approval of any planned activities or construction on
securing legislative action under Article 97. While they are free to consult their own attorneys,
conditioning any approval on such legislative action would be unprecedented and surely result in
expensive and protracted litigation.
The Water Commissioners propose to install a solar array outside of Zone 1 but adjacent thereto
as shown on the site plan (Attachment D). Trees will be cut and stumps removed in a 5-acre area
where the solar panels will be placed. Some trimming of trees will take place outside this area to
assure sunlight reaches the panels, but no stumping or grubbing of the underbrush. The land is
nearly level, so no substantial regrading is involved. However, DEP has required that some
minor grading be implemented to assure that any additional stormwater is channeled into swales
away from the wells. Construction safeguards have been imposed by DEP to help reduce any risk
of contamination from construction machinery while the panels are being installed. Customary
landscaping plans, including details of plantings and ground cover have been prepared. The
result will be a system generating clean electricity that will be connected to the “grid,” resulting
in a 20-year reduced cost electricity agreement with the District.
_____________________________
What is Article 97?
Article 97 of the Amendments to the Massachusetts Constitution, approved and ratified on
November 7, 1972, superseded Article 49 of the Amendments, but preserved the right of the
people to enjoy the natural resources of the Commonwealth. It provides, in pertinent part, as
follows:
a. “The people shall have the right to clean air and water, freedom from excessive
and unnecessary noise, and the natural, scenic, historic, and esthetic qualities of
their environment; and the protection of the people in their right to the
conservation, development and utilization of the agricultural, mineral, forest,
water, air and other natural resources is hereby declared to be a public purpose.”
b. “Lands and easements taken or acquired for such purposes shall not be used for
other purposes or otherwise disposed of except by laws enacted by a two-thirds
vote, taken by yeas and nays, of each branch of the general court.”
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What lands are subject to Article 97?
Article 97 provides in part that land that has been “taken or acquired” by the Commonwealth or
its political subdivisions for the purposes of “conservation, development and utilization of the
agricultural, mineral, forest, water, air and other natural resources” in Massachusetts “shall not
be used for other purposes or otherwise disposed of” without the approval of the Legislature by
two-thirds votes of both the House and the Senate.
Before the two-thirds legislative approval requirement applies, courts have made it clear that two
tests must be satisfied. The first requires a determination that the land was taken or acquired with
certain specific environmental restrictions on its use. If so, the second issue is whether the
property was disposed of or the new use is incompatible with use of the property for its primary
or intended purposes.
Test #1: Was the land “taken” or “designated” for Article 97 purposes?
The land in question consists of two parcels. The larger one, containing approximately 45
acres, was taken by eminent domain by the Town of Oak Bluffs. A second parcel, numbered
54-2 on the Oak Bluffs Assessor’s Map and shown in Attachment E, contains approximately
10 acres. Parcel 54-2 was acquired, primarily by gift it appears, from the Goodale
Construction Company, who are owners of the adjacent gravel pit. The parcel was acquired,
apparently, among other reasons, in an effort to allow the Town and District to “square off”
the parcel. The actual solar array will be located on the larger parcel, with the installation of a
perimeter fence within the smaller parcel to provide additional protection to the area.
The Town acquired the larger parcel through eminent domain proceedings. Although the
motivation for the Town Meeting action in approving the eminent domain taking was “the
protection of the town water supply and the establishment of a well,” the actual Order of
Taking contains no such restriction (Attachment A). It simply provides that the “land is
placed within the exclusive control and use of the Oak Bluffs Board of Water
Commissioners. The deed to the Water Commissioners likewise contains no use restriction.
(Attachment B)
Neither the deed from Goodale Construction Company, nor the subsequent conveyance to the
District, (Attachment E) for parcel 54-2 likewise contain any restrictions on its use.
The eminent domain process, as contained in Chapter 79 of the Massachusetts General Laws,
requires strict adherence to several statutory requirements. While one might be tempted to
look at what the Town Meeting had in mind, or even what various proponents might have
said to convince voters to fund the eminent domain taking, this is of no binding effect. In
Selectmen of Hanson v. Lindsay, 444 Mass. 502, 829 N.E.2d 1105 (2005) the Massachusetts
Supreme Judicial Court held that a town meeting vote to designate for conservation purposes
land that had originally been taken for tax purposes did not subject that land to Article 97
protections absent recordation of a restriction on the title. As discussed above, no such
restriction appears on either the deed from the Selectmen for parcel 54-1 taken by eminent
domain or the 10-acre parcel that came from the Goodale Construction Company. While to
some this might appear to be nit-picking, in eminent domain cases where the applicability of
Article 97 is in question, small details are extremely important. The Supreme Judicial Court
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,in Mahajan v. Department of Environmental Protection, 464 Mass. 604 (2013), noted how
essential it was to look at the deed that the municipality issued to its Conservation
Commission (much the same as was done in this case from the Selectmen to the Water
Commissioners):
Without the execution or recordation of a deed containing the conservation restriction,
the land “never became specifically designated for conservation purposes in the first
instance” and accordingly “was not held for a specific purpose” under art. 97, so
“compliance with the provisions of art. 97 ... was not required.” Id. at 508-509, 829
N.E.2d 1105. This was true despite the clear intent of the town meeting members to hold
the property for conservation purposes. Id. at 505, 829 N.E.2d 1105. As the plain
language of art. 97 indicates, for land to be subject to the two-thirds vote requirement on
disposition or use for other purposes, it must be “taken or acquired for [the] purpose ” of
protecting interests covered by art. 97. In Selectmen of Hanson v. Lindsay, supra at 508509, 829 N.E.2d 1105, where the property had indisputably been acquired as a tax
forfeiture and held as general corporate property, the town had to deed the land to itself
for conservation purposes—or record an equivalent restriction on the deed—in order for
art. 97 to apply to subsequent dispositions or use for other purposes.
The Massachusetts Practice volume on Municipal Law, in the eminent domain chapter, for
example, explains that pursuant to G.L. c. 79, § 3, “(r)egardless of statements of intent by
public officials or their agents, the distribution of planned or proposed project plans at public
meetings, votes authorizing takings, or other pretaking procedures statutorily prescribed, a
taking does not occur until the recording, in the registry of deeds of every county or district
in which the subject property is located, of a duly enacted order of taking.” Similarly, courts
have ruled that missing deadlines specified in Chapter 79 will invalidate the taking process.
In the Supreme Judicial Court case of Bouchard v. City of Haverhill, 342 Mass. 1, 171
N.E.2d 848 (1960), the Court focused on how strictly certain laws were to be interpreted
when it comes to dealing with land taken or held for various governmental purposes. It
explained how strictly the eminent domain statute was to be interpreted:
The petitioners' first objection is that the vote of the city council did not specify the
purpose for which the land was transferred. It is contended that section 15A requires this
to be stated in the vote. This section does not expressly so provide. The eminent domain
statute, on which the petitioners rely, does. G.L. (Ter. Ed.) c. 79, s. 1. The Legislature
might well require greater particularity in taking private property for a public use than in
the transfer of real estate from one department of a municipality to another. (Emphasis
added)

Even if one posits that the property was “taken” or “designated for Article 97 purposes,
will the use to which the property has been put trigger Article 97 obligations?
No. At first it might appear that since the parcels in question have been used primarily as a
source of municipal drinking water or aquifer protection, Article 97 would apply. However, it is
not the prior use but rather any prior legally binding restrictions that determine whether Article
5

97 governs.
The Supreme Judicial Court, in Mahajan v. Department of Environmental Protection, 464 Mass.
604 (2013) addressed this issue by saying:
The critical question to be answered is not whether the use of the land incidentally serves
purposes consistent with art. 97, or whether the land displays some attributes of art. 97
land, but whether the land was taken for those purposes, or subsequent to the taking was
designated for those purposes in a manner sufficient to invoke the protection of art. 97.
See Selectmen of Hanson v. Lindsay, 444 Mass. 502, 508-509, 829 N.E.2d 1105 (2005)
(art. 97 protections may arise where subsequent to taking for purposes other than art. 97,
land is “specifically designated” for art. 97 purpose by deed or other recorded restriction).
See also Toro v. Mayor of Revere, 9 Mass.App.Ct 871, 872, 401 N.E.2d 853 (1980)
(applicability of art. 97 hinged on whether land had in fact been conveyed “to the
conservation commission ... to maintain and preserve it for the use of the public for
conservation purposes”).
In this Supreme Judicial Court case, City residents appealed the decision of DEP issuing a
waterways license to the Boston Redevelopment Authority (“BRA”) to redevelop a wharf
pavilion, located on filled tidelands, which the BRA had obtained by eminent domain. The
Superior Court ordered declaratory relief and issued a writ of mandamus requiring Department to
obtain two-thirds vote of Legislature, pursuant to amendment to state constitution governing
public acquisition of land for conservation purposes. However, the Supreme Judicial Court held
that the Department was not subject to requirements of Amendment 97. Interestingly, the Court
rejected the Opinion of Attorney General Quinn that argued for a more expansive reading of the
coverage of Article 97.
This same explanation was echoed by the Judge in the Middlesex Superior Court case of
Nickolas v. City Of Marlborough, No. MICV2013–05608, decided May 9, 2014:
In determining whether particular public lands are subject to art. 97, it is irrelevant “whether the
use of the land incidentally serves purposes consistent with art. 97, or whether the land displays
some attributes of art. 97 land.” Mahajan, 464 Mass. at 615. [See below] Instead, a court must
determine “whether the land was taken for those purposes, or subsequent to the taking was
designated for these purposes in a manner sufficient to invoke the protection of art. 97”
(emphasis in original). Id. “As the plain language of art. 97 indicates, for land to be subject to the
two-thirds vote requirement on disposition or use for other purposes, it must be ‘taken or
acquired for [the] purpose ’ of protecting interests covered by art. 97” (emphasis in original). Id.
at 616. “Because the spirit of art. 97 is derived from the related doctrine of ‘prior public use,’
cases applying that doctrine inform our analysis.” Id. Like the prior public use doctrine, art. 97
“is only applicable ‘to those lands which are in fact “devoted to one public use ”.’ “ Id. at 617
(emphasis in original), quoting Muir v. City of Leominster, 2 Mass.App.Ct. 587, 591 (1974),
quoting in turn Robbins v. Department of Pub. Works, 355 Mass. 328, 330 (1969)
Even before the enactment of Article 97, Massachusetts Courts recognized a rule concerning
lands devoted to public use. That rule required legislation before certain land devoted to public
use could be diverted to another inconsistent public use. Higginson v. Slattery, 212 Mass. 583
(1912). [See below] In that case the erection of a High School of Commerce in a public park
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would have been allowed but not for the administrative offices of the school committee and the
schoolhouse commission of the City of Boston
Cases interpreting the phrase “devoted to public use” make it clear what is required. Certainly it
is far more than a vague intention or even use over time. The Massachusetts Appeals Court, in
the case of Newburyport Redevelopment Authority V. Commonwealth, 9 Mass.App.Ct. 206
(1980) in a case that preceded the adoption of Article 97 explained:
It is of course true that “public lands devoted to one public use cannot be diverted to
another inconsistent public use without plain and explicit legislation authorizing the
diversion” and that there must “appear in the legislation not only a statement of the new
use but a statement or recital showing in some way legislative awareness of the existing
public use.” Robbins v. Department of Pub. Works, 355 Mass. 328, 330, 331, 244 N.E.2d
577, 580 (1969); Brookline v. Metropolitan Dist. Comm., 357 Mass. 435, 440-441, 258
N.E.2d 284 (1970). This rule, however, applies only to lands actually “devoted to one
public use.” Implicit in this phrase is the notion of an appropriation of the land to a
particular public use by some governmental body. Examples of such appropriations
include “prior legislative authorization of a taking for a particular public purpose,”
acceptance of a “public or private grant restricted to a particular public purpose,” a
“formal dedication” by a city or town of land for a particular public purpose, and the
Legislature's identifying a type of area (such as a great pond) with, or restricting it to, a
particular use. Citing the case of Muir v. Leominster, 2 Mass.App. 587, 591-592, & n. 1,
317 N.E.2d 212 (1974).
In Muir v. City of Leominster, 2 Mass.App.Ct 587, 591-592 (1974), residents of Leominster
brought an action against the city, its mayor, members of its council and purchasers of city
property seeking a declaratory judgment that the deed from the city was void and asking the
court to issue a writ of mandamus to compel the city to file writ of entry to recover legal title to
property. The Appeals Court held that the eight-acre tract was not public land and thus could be
transferred by the city without legislation authorizing its diversion and public use, that the statute
setting forth the procedure for the abandonment of any land taken from a city did not apply to
abandonment of the land in question in that such land was given to city, and that court would
deny writ of mandamus and would allow city officials to determine procedure to recover legal
title to property.
The Appeals Court noted:
As to the petitioners' first contention, while it is the rule that ‘public lands devoted to one
public use cannot be diverted to another inconsistent public use without plain and explicit
legislation authorizing the diversion’ (Robbins v. Department of Public Works, 355 Mass.
328, 330, 244 N.E.2d 577, 579 (1969), that rule applies only to those lands which are in
fact ‘devoted to one public use.’ Whitney Field does not meet this criterion.
In this case there had been neither prior legislative authorization of a taking for a particular
public purpose nor a prior public or private grant restricted to a particular public purpose.
The deed through which the city acquired title to the property was an unrestricted deed, not a
limited grant for a particular use or purpose. There was no formal dedication by the city of
this area as park land. As the Court explained, while a portion of Whitney Field was used by
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the city for a time as a playground, the city was under no compulsion to use the land either
for that purpose or for any other particular purpose. Instead, Whitney Field was held by the
city as part of its general corporate property and could be used for different purposes in the
event of changes in the nature or the needs of the municipality.

Once again the Supreme Judicial Court in Mahajan laid out the legal issues to be addressed:
Because the spirit of art. 97 is derived from the related doctrine of “prior public use,” cases
applying that doctrine inform our analysis. See Rep. A.G., Pub. Doc. No. 12, at 146 (prior
public use doctrine “background against which [art. 97] was approved”). See also Rep. A.G.,
Pub. Doc. No. 14, 131 (1980) (“language of Article 97 must be read in conjunction with the
judicially developed doctrine of ‘prior public use’ ”). The prior public use doctrine holds that
“public lands devoted to one public use cannot be diverted to another inconsistent public use
without plain and explicit legislation authorizing the diversion.” Robbins v. Department of
Pub. Works, 355 Mass. 328, 330, 331, 244 N.E.2d 577, 580 (1969); See Brookline v.
Metropolitan Dist. Comm., 357 Mass. 435, 440, 258 N.E.2d 284 (1970), and cases cited.
However, that doctrine is only applicable “to those lands which are in fact ‘devoted to one
public use’ ” (emphasis added). Muir v. City of Leominster, 2 Mass.App.Ct 587, 591, 317
N.E.2d 212 (1974), quoting Robbins v. Department of Pub. Works, supra. In the Muir case,
the Appeals Court held the prior public use doctrine inapplicable to the sale for commercial
purposes of a parcel of land, where that parcel had been conveyed to a city as a gift with no
limitation on its use but was in fact used for thirty years as a playground and for other
recreational purposes. Muir v. Leominster, supra at 588-589, 591, 317 N.E.2d 212 (“In this
case there had been neither prior legislative authorization of a taking for a particular purpose
nor a prior public or private grant restricted to a particular purpose”).
Test #2: Is the installation of a solar array on 5 acres of the 55+ acre property
incompatible with its use as a well site and for aquifer protection or does the ground
lease between Oak Bluffs Water District and SunEdison Origination 1, LLC amount to a
“disposition” of the property?
This is the crucial issue in this case. Even if the parcels were found to bear the necessary title
restrictions, a second hurdle would have to be crossed before Article 97 would apply. One
would have to conclude that the installation of a solar array was “incompatible” with the
primary purposes of the land or that the property was being “disposed of” Since there is no
statutory definition of what is incompatible, courts have applied common sense principles
when called upon to decide whether a proposed new use was incompatible with the primary
purpose for which a piece of property was taken. As discussed below, courts have approved
the erection of a senior center in a park, and would have approved erecting a high school in
another park.
In the recent Superior Court case of Nickolas v. City of Marlborough, MICV2013–05608,
decided May 9, 2014, Marlborough residents challenged plans by the City of Marlborough to
construct a senior center inside Ward Park. The plaintiffs claimed that the City took the land
for the sole purpose of using it as a playground, and that building a senior center inside the
Park would be a change in use from a playground purpose to a new purpose. They claimed
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that the City could not convert the Park to such a new use unless it, among other things,
obtained a vote by the Massachusetts Legislature authorizing the City to use this part of
Ward Park for a new, non-playground purpose.
The Nickolas Court concluded that the Plaintiffs' claims were without merit as a matter of
law. The City took the Ward Park land “for the purpose of a public play ground or recreation
center” as defined in G.L. c. 45, s. 14. Since the proposed senior center would not be a
change in use from the broad purposes for which the land was originally taken, the Judge
ruled that the City may construct the senior center without having to get over any of the legal
hurdles cited by Plaintiffs, including asking the State Legislature for approval.
In the case of Higginson v. Slattery, 212 Mass. 583 (1912), in interpreting a different statute
than the one in this present case, nonetheless the Massachusetts Supreme Judicial Court
indicated that while it would have approved the erection of a high school on park land, it
would not in this case since the proposed building was to be used not only for the High
School of Commerce, but also for the administrative offices of the school committee and the
schoolhouse commission of the city of Boston.
An example of what a court would find incompatible is the case of Sacco v. Department of
Public Works, 352 Mass. 670, 227 N.E.2d 478 (1967). There the Supreme Judicial Court held
that the Massachusetts Department of Public Works could not conduct filling operations in a
great pond, in order to widen a highway.
Note: Courts make a distinction between land that is held for a public purpose as opposed to a
proprietary capacity. If pressed, a distinction might be acknowledged granting the District far
greater latitude that a city or town planning on making other uses of its parks or other nonrevenue producing resources. In the Hanson case, the Court specifically pointed out that “parks
are very different from water works operations.” It stated:
The enjoyment of public parks hardly can be restricted to residents of a particular city or
town. They cannot be made a source of revenue as may a system of waterworks or sewerage
or gas, electric light or markets. Their use by those most needing them might be prevented by
any pecuniary charge. Historically, the advantages derived from parks never have been
treated as proper subjects for private enterprise as have the other functions, which, when
assumed by the city or town, have been regarded as private. … It is the character of the use
which stamps a given municipal venture as public or proprietary. Tindley v. Salem, 137 Mass.
171, 176, 50 Am. Rep. 289. Adopting this as the test, the dominant aim in the establishment
of public parks appears to be the common good of mankind rather than the special gain or
private benefit of a particular city or town.
A major source of determining whether the proposed use is incompatible is the fact that DEP has
approved the installation of the solar array as being compatible with the use of the property for
municipal wells and aquifer protection. (Attachment C) The DEP has also found such use
consistent with the State’s policy of encouraging the installation of alternative energy sources. In
order to obtain DEP approval, the Oak Bluffs Water District, as have other such municipal water
providers across the state had to provide “certification to DEP that its proposal to construct and
maintain wind and solar energy projects will have no significant adverse impact on its present
and future ability to provide continuous adequate service to consumers under routine and
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emergency operating conditions, including emergencies concerning the contamination of sources
of supply, failure of the distribution system and shortage of supply.” It is worth noting that other
municipal water departments or districts have installed solar arrays on parcels containing wells.
In at least one case, the array was sited in Zone 1 (within the 400’ radius around the wells) with
DEP’s approval. Reportedly, no municipal water provider anywhere in Massachusetts has been
required to seek Article 97 legislation.
M.G.L. Chapter 40, Section 15B specifically allows a water district to make other use of land by
the public for recreational purposes and “may in its discretion, by lease, license or other
agreement, permit the construction and maintenance on any land under its control of towers,
poles, wires, and other structures for the purpose of transmitting electric power over lands and
water held for water supply purposes; provided, that such lease, license or agreement will not, in
the opinion of the said department, affect or interfere with the water supply.” The District has
secured approval from DEP as contemplated by Section 15B.
From time to time the Oak Bluffs Water District has allowed other “compatible” uses of parts of
the land. This has included the installation of roadways, utility lines and ancillary buildings in
both Zones 1 and 2. There are recorded easements in favor of Commonwealth Electric Company
and Verizon for transmission of electricity. (Attachment F). Section 15B makes it clear that
bringing electricity to the site is not incompatible. In much the same way, bringing electricity
from the site generated by the solar panels is not incompatible.
The objection from an environmental point of view focuses on cutting down 5 acres of trees. As
noted earlier, the DEP determination that this will not adversely affect the operation of the site as
a source of water reflects a balance between the public purpose of encouraging renewable energy
projects and the potential adverse impacts of limited tree clearing. As opposed to the state’s
policy on restricting tree-cutting in wetlands, there is no such restriction applicable to the
District’s 55 acre site. In fact, if it were so inclined, the law allows the District to cut all of the
trees on the entire parcel without securing a permit from anyone. Section 15B would allow the
District to install sports fields or make any other use of the property “for recreational purposes”
simply by filing the same paperwork with DEP as it did in this case.
There is a cart path, which appears to be called Little Pond Road, running north to south through
the middle of the property. Even roadway access to a residential development has been in place
for years with apparently no adverse environmental impacts or even complaints. This 15’ wide
passageway easement grants access rights between Wood Road and Alwardt Way. (Attachment
G) I did not find any record that any DEP or legislative permission was sought by the Town
before granting this access to the neighbors to the rear of the parcels in question. This would
appear to be similar to exclusive land use permits granted by the DEP for perimeter strip
surrounding reservoir, which, according to an Opinion from the Attorney General did not
constitute a “disposition” within meaning of Amend. Art. 97 Op.Atty.Gen., May 16, 1980, p.
129. 1980 WL 119551. . Courts ,in the determination of whether Property subject to Article 97
Approval, have made it clear that “disposition” (which does not have a precise legal meaning)
within the meaning of Amend. Art. 97 involves the transfer into new hands or to the control of
someone else. Clearly under the terms of the DEP’s Drinking Water Program approval (
Attachment C), the Oaks Bluff Water District has not relinquished control of the use of the land
for public water wells.(please refer to the Conditions set forth in the DEP approval (Attachment
C). Based on the foregoing, it is clear that the Oak Bluffs Water District is not required by
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Article 97 of the Amendments to the Massachusetts Constitution to secure approval of the
Massachusetts legislature before the installation of a solar array.

Sincerely,

Jack Collins
John M. Collins
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ATTACHMENT A
ORDER OF TAKING
Dukes County Registry of Deeds, Book 535, Page 762
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ATTACHMENT B
DEED TO THE OAK BLUFFS WATER DISTRICT
Dukes County Registry of Deeds, Book 01336, Page 596
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ATTACHMENT C
APPROVAL FROM DEP
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ATTACHMENT D
SOLAR SITE PLAN PREPARED BY SOURATI ENGINEERING GROUP
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ATTACHMENT E
DEED FROM GOODALE CONSTRUCTION COMPANY
Dukes County Registry of Deeds, Book 534, Page 337
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ATTACHMENT F
EASEMENT GRANTED TO COMMONWEALTH ELECTRIC COMPANY
Dukes County Registry of Deeds, Book 919, Page 501
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ATTACHMENT G
EASEMENT GRANTED TO THE RESIDENTS OF THE LITTLE POND ROAD
ASSOCIATION
Dukes County Registry of Deeds, Book 592, Page 023
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